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INTRODUCTION	  

The	  NAGPS	  Legal	  Concerns	  Committee	  is	  tasked	  with	  monitoring	  legal	  issues	  
affecting	  graduate	  and	  professional	  students.	  To	  advance	  this	  goal,	  the	  committee	  
worked	  with	  talented	  volunteer	  student	  writers	  across	  the	  country	  to	  produce	  
relevant	  articles	  and	  compile	  them	  in	  this	  first	  edition	  of	  the	  NAGPS	  law	  journal.	  	  

This	  first	  edition	  addresses	  student	  legal	  issues	  related	  to	  the	  Affordable	  Care	  Act,	  
First	  Amendment	  rights,	  right	  to	  counsel	  at	  disciplinary	  hearings,	  and	  agreements	  
between	  graduate	  student	  organizations	  and	  their	  school	  administrations.	  Our	  
committee	  would	  like	  to	  thank	  NAGPS	  for	  their	  support	  and	  our	  article	  contributors	  
for	  making	  this	  possible.	  	  

-‐ Grant	  Atkinson,	  NAGPS	  Law	  Journal	  Editor	  in	  Chief	  
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STUDENTS GUIDE TO THE  
AFFORDABLE CARE ACT  

 
Grant Atkinson, J.D, Santa Clara University 

NAGPS Legal Concerns Chair  
 
What do students need to know about the 
Affordable Care Act?  
 
THE BASICS:  
 
1) It encourages you to have health 

insurance 
2) You are guaranteed access to affordable 

health insurance, even if you have a pre-
existing medical condition 

3) It helps you identify and compare 
healthcare services that meet your 
particular needs, and  

4) You may have to pay a fine if you do not 
obtain health insurance 

 
The Affordable Care Act (ACA), also 
known as “Obamacare”, helps individuals 
obtain affordable health insurance and offers 
many other protections and benefits to 
healthcare insurance applicants that 
guarantee access to coverage regardless of 
income or pre-existing conditions. The 
provisions of the ACA apply generally to 
most individuals, including students, though 
certain provisions relating to age or income 
of healthcare applicants may be of particular 
interest to students.  
 
This brief article summarizes where students 
can look to for healthcare plans, when 
students can enroll in healthcare plans, what 
some of the benefits provided by the ACA 
are, and what potential consequences may 
apply for not obtaining healthcare.  
 
 
 
 
 

THE DETAILS:  
     
I. WHERE STUDENTS CAN LOOK TO 

FOR HEALTHCARE PLANS  
 
A. Family Plan Through Parents  
 
First, many students may already enjoy 
healthcare coverage under an existing family 
plan through their parents. Under the 
Affordable Care Act, young individuals are 
entitled to remain on their parent’s 
healthcare plan until they reach the age of 
26.  
 
Once an individual reaches the age of 26, he 
or she may no longer be eligible for 
coverage under the family plan unless the 
specific plan provides otherwise. Notably, 
many insurance providers allow students to 
remain on their parents’ insurance plan after 
they reach the age of 26 so long as they 
maintain status as a student -- i.e. 
undergraduate, graduate, professional 
school, etc.  
 
B. Through School or Employer  
 
Alternatively, most schools generally offer 
health insurance plans for enrolled students. 
Students can check with their school for 
details on any health insurance plans 
offered.  
 
Similarly, some jobs may offer health 
insurance plans to employees. Under the 
ACA, large employers who employ 50 or 
more full-time employees are incentivized to 
offer health insurance to their employees as 
they may face penalties if they fail to do so. 
Thus, if a student is employed, he or she 
should check with their employer to learn 
about any available health insurance plans.  
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C. Federal Recommendations  
 
Students who are not getting insurance 
through a family plan, school, or employer, 
can find alternative options available at 
www.healthcare.gov. This website is 
operated by the federal government and 
helps direct users to insurance providers or 
other resources that will assist users in 
finding healthcare plans that fit their 
particular needs.  
 
While this centralized website will assist 
individuals identify health insurance 
providers, individuals may still need to 
contact the insurance provider directly to 
obtain health insurance. This often can be 
done electronically by filling out an 
application on the insurance providers’ 
website.  
 

II. WHEN STUDENTS CAN ENROLL 
IN HEALTHCARE  

 
Under the Affordable Care Act, there are set 
periods of time called “open enrollment” 
periods in which health insurance companies 
must accept new applicants. During these 
periods, all individual applicants are entitled 
to sign up for a new plan or switch their 
existing plans. Thus, all individual 
applicants will be accepted during these 
periods.  This is a change from previous law, 
which did not require that insurance 
companies accept all applicants or that 
individuals themselves were required to 
have coverage. 
 
The next open enrollment for healthcare 
begins October 1, 2013 and ends March 31, 
2014. Health care coverage for users who 
register in this time period will begin by 
January 1, 2014, or upon their enrollment 
after January 1, 2014.  
 

Insurance providers may still accept new 
applicants outside of the set “open 
enrollment” periods at the insurance 
companies own discretion, but there is no 
entitlement to application acceptance during 
those periods.  
 
Once an individual has identified an 
appropriate health insurance provider, they 
can participate in the open enrollment period 
by contacting the health insurance provider 
directly and applying for an insurance plan.  
 
 

III. BENEFITS TO APPLICANTS 
UNDER THE AFFORDABLE CARE 

ACT  
 
A. Assistance to Help Pay for Insurance  
 
Under the Affordable Care Act, subsidies 
and tax credits are available to help pay for 
insurance for persons with lower incomes. 
Specifically, persons with income of up to 
400% of the poverty level ($45,960 for a 
single person; $94,200 for family of four) 
may receive subsidies and tax credits at 
varying degrees based on their income.  
 
Eligible individuals can apply for these 
subsidies and tax credits when filing their 
annual tax forms with the IRS. Thus, 
individual students with income less than 
$45,960 can receive some amount of 
subsidies or tax credits for their healthcare 
premiums by claiming those tax credits on 
their annual tax filings.  
 
B. No Discrimination Based on Pre-
Existing Health Conditions  
 
Under the Affordable Care Act, insurance 
providers may no longer deny insurance 
coverage to applicants or increase healthcare 
premiums based on pre-existing health 
conditions. Thus, during open enrollment 
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periods, all applicants are entitled to health 
insurance coverage from providers at 
standard rates regardless of any pre-existing 
medical conditions they may have. 
 
However, there is one limited exception that 
allows insurance providers to charge higher 
healthcare premium rates to smokers. 
Otherwise, no discrimination is permitted.  
 
C. Minimum Coverage  
 
Under the Affordable Care Act, all 
insurance providers must offer plans that 
provide “minimum essential coverage.” This 
includes:  
 
1. Ambulatory Patient Services  
2. Emergency Services  
3. Hospitalization  
4. Maternity and Newborn Care 
5. Mental Health and Substance Use 

Disorder Services, Including Behavior 
Treatment  

6. Prescription Drugs  
7. Rehabilitative and Habilitative Services 
8. Laboratory Services  
9. Preventive and Wellness Services and 

Chronic Disease Management 
10. Pediatric Services, Including Oral 

and Vision Care  
 
Each state will determine specifically what 
essential coverage must be provided under 
each of these categories based on existing 
normal health insurance standards within the 
state.  
 
D. More Standardization  
 
To assist healthcare applicants in making 
educated decisions when comparing 
healthcare options, the Affordable Care Act 
requires insurance providers to provide 
standardized labels to insurance plans based 
on the varying percent of covered services 

(90 percent for a “platinum plan,” 80 percent 
for a “gold plan,” 70 percent for a “silver 
plan,” and 60 percent for a “bronze plan”).  
This allow individuals to understand how 
much out of pocket expenses they would 
incur under various plans up front. 
 

IV. CONSEQUENCES OF NOT 
HAVING HEALTH INSURANCE  

 
Under the Affordable Care Act, individuals 
who do not obtain health insurance may be 
subject to an annual fee, which will be 
assessed on their annual tax form if they fail 
to show proof of health insurance:  
 

• In 2014, the fee for not having health 
insurance will be $95 per adult and 
$47.50 per child (up to $285 for a 
family) or 1.0% of family income, 
whichever is greater.  

• In 2015, the fee for not having health 
insurance will be $325 per adult and 
$162.50 per child (up to $975 for a 
family) or 2.0% of family income, 
whichever is greater.  

• In 2016, the fee for not having health 
insurance will be $695 per adult and 
$347.50 per child (up to $2,085 for a 
family) or 2.5% of family income, 
whichever is greater.  

 
However, individuals with an income below 
the threshold for filing a tax return are not 
subject to the penalty -- specifically, in 
2014, individuals who make less than 
$10,000 a year, or families with an income 
of less than $20,000 a year are not subject to 
the penalty.  
 
Thus, students with income below the 
threshold amounts will not be subject to the 
fee for not having health insurance.  
 
There are also exceptions to the fee for other 
groups of individuals, including those who 
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are part of a religion opposed to acceptance 
of benefits from a health insurance policy, 
undocumented immigrants, and members of 
an indian tribe.  
 
More details on individuals exempted from 
the annual free can be found on this info-
graphic provided by the Henry J. Kaiser 
Family Foundation: 
 
 http://kff.org/infographic/the-requirement-
to-buy-coverage-under-the-affordable-care-
act/  
 

V. CRITICS OF ACA  
 

There are of course many critics of the ACA 
who on principal oppose the federal 
government imposing health insurance on 
individuals. In relation to student interests, 
some critics note that the requirement that 
large employers provide health insurance to 
full-time employees may discourage 
employers from offering full-time 
employment positions. Thus, some students 
could potentially have more difficulty 
finding full-time positions with employers 
who wish to avoid providing health 
insurance to employees. 
 

VI. CLOSING  
 
Ultimately, the Affordable Care Act helps 
young individuals maintain coverage on 
family plans for a longer period of time, 
helps individuals identify and compare 
affordable healthcare services that meet their 
particular needs, and protects applicants by 
guaranteeing affordable healthcare coverage 
regardless of pre-existing conditions.  
 
 
 
 
 
 

References and Other Resources:  
 
HealthCare.Gov -  
www.healthcare.gov 
 
Young Adults and the ACA, The White 
House -  
http://www.whitehouse.gov/sites/default/file
s/rss_viewer/qa_young_adults_may.pdf 
 
The Requirement to Buy Coverage Under 
the ACA, Kaiser Family Foundation 
http://kff.org/infographic/the-requirement-
to-buy-coverage-under-the-affordable-care-
act/ 
 
Government Sets Essential Benefits for 
Insurance Plans, by Jeff Atkinson -  
http://www.practicelink.com/magazine/ 
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BRANDED AND EXILED IN THE 
 NEW AGE OF QUARREL:   

ADMINISTRATIVE DECISIONS AND 
THE INEVITABLE DEMISE OF POST-

VIETNAM  
“FREE SPEECH ZONES” 

 
By Jason Csehi, M.A. 

University of Toldeo, College of Law 
 

 The academy takes pride in being a 
venue wherein disparate thought is heralded, 
no matter how unpopular, and the free 
exchange of incongruent ideas enjoys 
prominence.  This significance often 
culminates in free speech being exercised 
variously as guaranteed by the First 
Amendment.   
 
 It came as a surprise, then, that on 
Constitution Day of this year (September 17 
as named for the day on which the United 
States Constitution became ratified in 1787), 
campus security at Modesto Junior College 
in California approached Robert Van Tuinen 
and others for distributing free, pocket-sized 
editions of the Constitution in front of the 
college’s student union.  They claimed that 
their efforts were to attract students to join 
an emerging student organization, Young 
Americans for Liberty.  

 
 Security required Van Tuinen and 

his compatriots to face a college 
administrator subsequent to forcing him to 
cease distribution; the officer informed that 
that if they did not comply, he would “take 
another route.” The administrator informed 
Van Tuinen that he could not distribute 
literature without a pre-approved permit and 
further that he could only do so with a small 
“free-speech zone” on campus, which that 
day had been previously scheduled to be 
used by other students.  H. Stuart, “College 
Student Told He Can’t Hand out 

Constitution on Constitution Day 
(VIDEO),” (Sept. 20, 2013), 
http://www.huffingtonpost.com/2013/09/20/
college-student-constitutions-modesto-
california_n_3962609.html.   

 
Within weeks, Van Tuinen filed suit, 

citing Modesto’s infringement of his 
constitutional rights.  A court date remained 
pending as of mid-October.   

 
I. FIRST AMENDMENT RIGHTS AT 
SCHOOL CASE-LAW  
 

Van Tuinen’s advocates may opt to 
build the case on a seminal Supreme Court 
of the United States decision, Tinker v. Des 
Moines Independent Community School 
District, 393 U.S. 503 (1969).  In that 
groundbreaking case, the school district 
suspended two high school students and one 
junior high school student for their refusal to 
remove black armbands while at school as a 
form of protest over the United States’ 
involvement in the divisive Vietnam War.  
The students sued the school district under 
42 U.S.C. § 1983, citing a violation of their 
civil rights.  The federal district court in Des 
Moines dismissed the suit, reasoning that the 
school district had acted rationally to ensure 
that the students did not disrupt school 
activities; the United States Court of 
Appeals for the Eighth Circuit affirmed.   

 
Quite to the converse, the Supreme 

Court managed to find the suspensions 
problematic and reversed the lower courts.  
Admitting their quandary, the Court 
explained that “[o]ur problem lies in the area 
where students in the exercise of First 
Amendment rights collide with the rules of 
school authorities.”  Id. at 507.  The Court 
indicated that “state-operated schools may 
not be enclaves of totalitarianism” and that 
“[s]chool officials do not possess absolute 
authority over their students. Students in 
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school as well as out of school are ‘persons’ 
under our Constitution. They are possessed 
of fundamental rights which the State must 
respect,” which likewise applied to the 
mandate that students obey school authority.  
Id. at 511.    

 
The Court cautioned, however, that 

“the state in the person of school officials” 
may not simply express that a viewpoint is 
unpopular to give reason for prohibition, but 
rather that speech could be regulated or 
limited solely in instances where it would 
“‘materially and substantially interfere with 
the requirements of appropriate discipline in 
the operation of the school.’”  Id. at 511 
(quoting Burnside v. Byars, 363 F.2d 744, 
749 (5th Cir. 1966)). 
 
II. FIRST AMENDMENT RIGHTS AT 
SCHOOL TODAY  
 

A recent decision in federal district 
court affirmed the venerable but proven 
decree in Tinker.  Van Tuinen’s challenge is 
devoid of irony and in fact harkens back the 
days when the National Association for the 
Advancement of Colored People (NAACP) 
actively recruited persons to challenge a host 
of long-defunct segregation laws.   

 
Aside from the imminent Modesto 

case, the modern dispute over free speech 
has been reaffirmed in University of 
Cincinnati Chapter of Young Americans for 
Liberty v. Williams, 2012 U.S. Dist. LEXIS 
80967 (S.D. Ohio 2012).  There, the 
University of Cincinnati’s (UC) chapter of 
the Young Americans for Liberty (YAL) 
student organization sought to scour their 
campus to gather signatures in support of the 
Ohio Workplace Freedom Amendment, 
hoping to have the measure included on the 
November, 2012 Ohio ballot.  

 

 UC administrators informed the 
student group members that their efforts 
would be relegated to an out-of-the way 
Free Speech Area that endured rare and light 
student foot traffic, and that should the 
group stray from this area for signature 
collection, they would be subject to arrest.  
Id. at 4.  Over the course of the day, the club 
met six students, securing but one signature 
for their petition.  Id.   

 
YAL filed suit to be able to use other 

areas of campus in addition to the Free 
Speech Area, asserting that “spontaneous 
student speech . . . in the absence of 
adherence to UC’s five to 15 day 
notification requirements and prior 
permission, is overbroad and facially 
unconstitutional.”  Id.  Further, the plaintiff-
student organization claimed UC’s limits on 
all campus speech and not simply 
troublemaking speech to be “not narrowly 
tailored to achieve the regulatory interests 
that the University asserts (e.g., public order 
and safety).”  Id. at 5. 

 
In their assessment, the UC YAL 

court rendered valuable insight on the forum 
type available for free speech.  The court 
recognized three types:  traditional public 
forum (such as parks); designated public 
forum (an area opened by the government 
that often serves as a traditional forum); and 
limited public forum (a government-created 
area for certain topics to be discussed).  Id. 
at 11-12.   

 
The court stressed that in a limited 

forum, the government has a greater interest 
in restricting speech.  Id. at 12.  But the 
court explained, “[t]ypically, when 
reviewing restrictions placed on students’ 
speech activities, courts have found 
university campuses to be designated public 
forums” (quoting Univ. and Cmty. Coll. Sys. 
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of Nev. v. Nev. for Sound Gov’t., 100 P.3d 
179, 190 (Nev. 2004). 

 
In a thoroughly-outlined edict, the 

federal district court found in favor of YAL 
and enjoined UC from: 

 
(1) Requiring prior notification for the 
solicitation by students of signatures of 
petitions; 
 
(2) Prohibiting all solicitation by students of 
signatures of petitions in any designated 
public forum, including the Free Speech 
Area, the outdoor spaces described in the 
MainStreet Event Guide, and campus 
sidewalks; 
 
(3) Requiring that all student 
“demonstrations, picketing, or rallies” occur 
only in the Free Speech Area and/or 
McMicken Commons and Northwest 
McMicken Commons; 
 
(4) Requiring five to 15 days prior 
notification for any and all student 
“demonstrations, picketing, or rallies” — 
without differentiations; [and] 
 
(5) Imposing or enforcing any policy 
restricting student speech in any designated 
public forum, including the Free Speech 
Area, the outdoor spaces described in the 
MainStreet Event Guide, and campus 
sidewalks, that is not individually and 
narrowly tailored to serve a compelling 
University interest.  [Italics added.] Id. at 
29-30.   
 
 The court reasoned that “‘even 
minimal infringement upon First Amendment 
values constitutes irreparable injury 
sufficient to justify injunctive relief’” 
(quoting Miller v. City of Cincinnati, 622 F.3d 
524, 540 (6th Cir. 2010)); the court quickly 
added that preventing any violation of 

constitutional rights should be in interest to 
the public.  Id. at 29.   

The UC YAL court rendered a 
specific enjoinment in its verdict tailored to 
the circumstances under which that student 
organization became forced to operate. 
Despite this, the principles outlined therein 
are aptly suitable when applied to facts in 
other cases, such as the plight of Van 
Ruinen and his colleagues at Modesto as 
well as to potential future plaintiffs who 
worry that free-speech rights have been 
infringed.   
 
III. IMPLICATIONS FOR GRADUATE 
AND PROFESSIONAL STUDENTS  
 

It is now well-settled law that if free 
speech does not promote disruptive activity, 
“[n]either students or teachers shed their 
constitutional rights to freedom of speech or 
expression at the schoolhouse gate.”  Tinker, 
393 U.S. at 506. Graduate and professional 
students should nevertheless retain a special 
concern about the First Amendment as they 
are typically involved in a plethora of causes 
at institutions of higher learning.   

 
Any random cause could be 

something as docile as raising funds and 
collecting goods for the needy at 
Thanksgiving and Christmas or as 
potentially-toxic and polarizing as 
demonstrating in support of homosexual 
equality, drug legalization, immigration 
status, reproductive rights or flag burning.   

 
“Free-speech zones” survive to 

varying extents today across the land; they 
vary in size or location on the nether regions 
of campuses where students banished to 
such places may be obscured by trees or 
other natural scenery.  These remnants of a 
bygone era might cause supporters of sundry 
efforts unwanted and even unwarranted 
hardships should they fail to perform due 
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diligence and investigate an institution’s 
policies before engaging in what the 
Framers established as a constitutional and 
therefore inalienable guarantee.  As an aside, 
students ought to be mindful that free speech 
inquiries can be further compounded by 
whether an institution is a public or private 
entity.  Even so, the academy must know its 
limitations as it continuously endeavors to 
interfere with its students’ enumerated 
rights, although campus restrictions will 
likely remain in place if they go 
unchallenged. 
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STATE LAW CREATED  
RIGHT TO COUNSEL IN UNIVERSITY 

DISCIPLINARY HEARINGS:   
INDIGENT STUDENTS AND  

THEIR CONSTITUTIONAL RIGHTS 
 

Stephanie Mae Klein 
Florida International University 

 College of Law 
 

 On August 23, 2013, the North 
Carolina Governor signed a law granting 
students at public universities the right to an 
attorney in non-academic disciplinary 
proceedings.1  The statewide bill is the first 
of its kind to be passed in the United States.2  
The need for the law stems from the fact that 
students are being tried in university 
hearings for serious crimes such as theft, 
assault, and rape, amongst other serious 

                                                
1 The bill states that “[a]ny student enrolled at a 
constituent institution who is accused of a violation 
of the disciplinary or conduct rules . . . shall have the 
right to be represented, at the student’s expense, by a 
licensed attorney or nonattorney advocate who may 
fully participate during any disciplinary procedure or 
other procedure.”   Students & Administrations Act, 
§116–40.11, 2013 N.C. Sess. Laws 413.  The right 
does not apply if the school “has implemented a 
‘Student Honor Court’ . . . fully staffed by students . . 
. [or f]or any allegation of ‘academic dishonesty’”.  
Id.  Prior to the bill being enacted, students were 
allowed to seek advice from an attorney in regard to a 
disciplinary proceeding, but the attorney had no 
active role in the proceeding as students were 
required to speak for themselves. Allie Grasgreen, 
Students Lawyer Up, INSIDE HIGHER ED (Aug. 26, 
2013), 
http://www.insidehighered.com/news/2013/08/26/nor
th-carolina-becomes-first-state-guarantee-students-
option-lawyer-disciplinary#ixzz2h9n1X6s3. 
2 The law is called the Students & Administrations 
Act.  Denisha Hedgebeth, New N.C. Law Allows 
College Students Right to an Attorney, USA TODAY 
(Sep. 9, 2013), 
http://www.usatoday.com/story/news/nation/2013/09/
09/north-carolina-students-right-to-attorney-
college/2786691/. 

offenses.3  Students that are found guilty 
face expulsion, but potentially more serious 
is the consequence that a student will be 
labeled as an offender of such crime and that 
label will follow the student throughout his 
or her life affecting his or her ability to re-
enter school or obtain a job.4   
 
The law seems to provide a needed solution 
to this problem; however, it is important to 
recognize potential problems with the law. 
This brief essay aims to identify some of the 
law’s potential issues, particularly in regard 
to indigent5 students and their constitutional 
rights.    
 
I. INABILITY TO AFFORD AN 
ATTORNEY 
 
While the law grants students the right to an 
attorney in disciplinary hearings, it does not 
guarantee students the right to a free 
attorney if they cannot afford representation. 
Thus, students who can afford counsel have 
a better chance of getting their charges 
dismissed,6 while indigent students who go 
unrepresented have a higher risk of giving 
up their constitutional rights and being 
found guilty7.  
                                                
3 See Robert Shibley, N.C.’s College Students Need 
Lawyers When Accused in Campus Courts, THE 
HERALD SUN (Jul. 23, 2013), 
http://www.heraldsun.com/opinion/guestcolumnists/x
533459265/N-C-s-college-students-need-lawyers-
when-accused-in-campus-courts.  
4 Id.    
5 Black’s Law Dictionary defines the term “indigent” 
as “[a] poor person [or a] person who is found to be 
financially unable to pay filing fees and court costs . . 
.”.  In the context of this essay, it refers to a student 
who is either poor or is financially unable to pay 
attorney’s fees.   
6 The law “opens up the door for the most affluent” 
students to pay “their way out of responsibility . . . 
‘Whoever’s able to hire the best and most expensive 
attorney is likely to win the day’.” Grasgreen, supra 
note 1.  
7 “When a student faces this type of situation, he is 
forced to make decisions and meet challenges--
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So what do you do if you are a student at a 
North Carolina public university facing a 
disciplinary hearing for a serious offense but 
cannot afford an attorney?  You may likely 
feel disadvantaged as other, more affluent 
students go before the same panel with 
representation,8 and you likely feel 
intimidated facing a panel of professors and 
deans on your own9.    
 
II. CONSTITUTIONAL ISSUES  
 
Two potential constitutional issues are 
raised in regard to the law.  
 
First, a due process issue arises because the 
law creates a due process right, the right to 
counsel. However, the right to counsel is not 
equally enjoyed by all students. Thus, the 
question is raised whether the right should, 
or must, be afforded to all students, 
regardless of whether they can afford an 
attorney.10   
 
                                                
including confusing legal questions concerning self-
incrimination, admissibility of evidence, and 
confrontation of witnesses--that he is ill-equipped to 
handle without the advice of legal counsel.” Ellen L. 
Mossman, Navigating a Legal Dilemma: A Student’s 
Right to Legal Counsel in Disciplinary Hearings for 
Criminal Misbehavior, 160 U. PA. L. REV. 585, 587 
(2012). See also U.S. CONST. amend. V; U.S. CONST. 
amend. XIV, § 1 (incorporating the Fifth 
Amendment). 
8 See William G. Buss, Procedural Due Process for 
School Discipline: Probing the Constitutional 
Outline, 119 U. PA. L. REV. 545 , 613 (1971) 
(“Exclusion of retained counsel seems to elicit a 
stronger feeling that the school is being unfair than 
does refusal to appoint counsel.”). 
9 In particular, first- generation college attendees 
from underprivileged families may have a hard time 
standing up for themselves before a panel of 
administrators. Grasgreen, supra note 1.  
10 See generally Buss, supra note 9, at 613 (“If a 
student has a right to be represented by counsel, 
do indigent students have a right to be represented by 
state-appointed counsel? Recognition of the student’s 
constitutional right to counsel will no doubt be 
influenced by the existence of this question.”). 

Second, an equal protection issue arises in 
the application of the law. Specifically, the 
law may be found unconstitutional if it treats 
indigent students unequally, and as a 
potential extension, if as applied the law 
treats students of a particular racial group 
unequally.  
 
III. DUE PROCESS ISSUE 
 
The constitutional right to due process 
ensures that no individual is deprived of a 
legal right without some degree of process. 
However, the amount of process guaranteed 
depends on the circumstances. In 
determining the amount of due process 
required, courts weigh three factors:  
 

(1) The importance of the interest to the 
individual 

(2) Effectiveness of procedural 
safeguards in place protecting that 
interest 

(3) Government interest in fiscal and 
administrative efficiency11 

Here, the due process issue is an interesting 
one because the U.S. Supreme Court has 
never ruled on what due process rights are 
guaranteed for college students facing 
disciplinary proceedings. 12 However, other 
Supreme Court cases offer guidance13, most 

                                                
11	  See	  Matthews v. Eldridge, 424 U.S. 319 (1976).	  
12 “The Supreme Court has never addressed the 
question of whether liberty or property interests, 
within the meaning of the fourteenth amendment, are 
at stake for an accused student in a collegiate 
disciplinary hearing.” Edward J. Golden, College 
Student Dismissals and The Eldridge Factors: What 
Process is Due?, 8 J.C & U.L. 495, 496 (1981-82). 
13 See, e.g., Dixon v. Ala. State Bd. of Educ., 294 
F.2d 150, 158 (1961) (holding that students at state 
colleges must be afforded some due process rights, 
specifically notice and the opportunity to be heard, 
before being expelled); Matthews v. Eldridge, 424 
U.S. 319 (1976) (giving factors to weigh in 
determining which procedural due process 
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notably Goss v. Lopez, which addressed a 
due process issue in a high school setting. In 
Goss, the court held that public high school 
students are afforded some degree of due 
process rights for shorter suspension periods 
of 10 days or less14, and more stringent 
procedures for longer suspensions. 
However, Goss did not delineate what those 
more stringent procedures should be or if 
they included the right to counsel.15   
 
The North Carolina law may be the impetus 
for the Supreme Court to finally decide on 
due process rights in public university 
disciplinary proceedings.  If the Court does 
find that college students should be afforded 
due process, the three-factor balancing test 
under Matthews v. Eldridge16 would likely 
ensue to decide which processes are due.   
                                                
procedures are due). Although Dixon was not a 
Supreme Court case, it was instructive for other 
courts in deciding cases in the context of public 
higher education; Dixon allowed courts to grant 
enhanced due process protections in college 
disciplinary hearings. Mossman, supra note 7, at 591. 
14 Goss v. Lopez, 419 U.S. 565, 581-83 (1975) 
(“Students facing temporary suspension have 
interests qualifying for protection of the 
Due Process Clause . . . We stop short of construing 
the Due Process Clause to require, countrywide, that 
hearings in connection with short suspensions must 
afford the student the opportunity to secure 
counsel.”).  See also, Linda L. Bruin, School 
Discipline: Recent Developments in Student Due 
Process Rights, 68 MICH. B.J. 1066, 1070 (1989) 
(stating, in reference to Goss, “First, the student must 
be given oral or written notice of the alleged 
misconduct. Second, the student must be given the 
opportunity to respond, either by admitting the 
allegations or, if he or she denies the charges, by 
receiving an explanation of the evidence school 
administrators have against the student. And third, as 
a general rule, the notice and opportunity to respond 
should precede the removal or exclusion of 
a student from school.”). 
15 Goss, 419 U.S. at 584 (“[W]e have addressed 
ourselves solely to the short suspension, not 
exceeding 10 days. Longer suspensions or expulsions 
for the remainder of the school term, or permanently, 
may require more formal procedures.”). 
16 Matthews v. Eldridge, 424 U.S. 319 (1976). 

An argument could be made that students 
facing criminal-like charges in university 
hearings who cannot afford representation 
should have a right to counsel at public 
expense analogous to the Sixth 
Amendment17 right to counsel in criminal 
trials.  But, the circumstances between a 
criminal trial and a university hearing are 
obviously different.18  Further, the bill itself 
becomes problematic because it specifically 
states that the right to counsel is not created 
at public expense.19   
 
Ultimately, these questions may be 
answered in the future as the law plays out 
and if students who feel they have been 
deprived of a due process right bring their 
cases to court.   
 
 
 

                                                
17 See U.S. CONST. amend. VI.	  
18 See General Order on Judicial Standards of 
Procedure and Substance in Review of Student 
Discipline at Tax Supported Institutions of Higher 
Education, 45 F.R.D. 133, 142 (W.D. Mo. 1968) (en 
banc) (“[T]he disciplinary process is not equivalent to 
the criminal law processes of federal and state 
criminal law . . . while the expelled student may 
suffer damaging effects . . . to his educational, social, 
and economic future, he or she may not be 
imprisoned, fined, disenfranchised, or subjected to 
probationary supervision. The attempted analogy of 
student discipline to criminal proceedings against 
adults and juveniles is not sound.”); Tonya Robinson, 
Property Interests and Due Process in Public 
University and Community College Student 
Disciplinary Proceedings, 30 Sch. L. Bull. 10, 14 
(1999). (“It is clear that the rights of students 
threatened with suspension or expulsion are not co-
extensive with the right of parties in a civil or 
criminal trail.”); Douglas R. Richmond, Students’ 
Right to Counsel in University Disciplinary 
Hearings, 15 J.C. & U.L. 289, 310 (1989).  
(“University disciplinary proceedings are not 
analogous to criminal trials.”).  
19 Students & Administrations Act, §116–40.11, 2013 
N.C. Sess. Laws 413 (“Nothing in this section shall 
be construed to create a right to be represented at a 
disciplinary proceeding at public expense.”). 
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IV. EQUAL PROTECTION ISSUE 
 
An equal protection issue arises under the 
Fourteenth Amendment20 if a law treats two 
classes of individuals differently. However, 
based on the type of class discriminated 
against, courts analyze the constitutionality 
of these laws with different levels of 
scrutiny.  
 
For example, a law that discriminates 
against individuals based on age (e.g. 
prohibiting individuals under the age of 21 
from drinking alcohol) will be analyzed at 
the lowest level of scrutiny and will be 
upheld as long as the law is reasonably 
related to a rational government interest. 
However, a law that discriminates against 
race will be struck down unless the 
government can show that the law is 
necessary to achieve a compelling 
government interest.  
 
In this case, the law may discriminate 
against individuals based on both wealth and 
race classifications.  
 
First, the law creates a situation where only 
students who can afford counsel are able to 
have representation at disciplinary hearings. 
As a consequence, wealthier students are 
more likely to be found not guilty than 
indigent students. However, similar to an 
age classification, a wealth classification is 
analyzed at the lowest level of scrutiny and 
the law would likely be upheld under this 
analysis. 21   

                                                
20 See U.S. CONST. amend. XIV, § 1. 
21 See generally San Antonio Indep. Sch. Dist. v. 
Rodriguez, 411 U.S. 1 (1973) (finding that the poor 
are not a suspect class and therefore analyzing the 
issue under rational review); Maher v. Roe, 432 U.S. 
464, 470-71 (1977) (finding that financial need alone 
will not establish protected class status); Harris v. 
McRae, 448 U.S. 297, 323 (1980) (finding that 

Second, there is an argument that students of 
a certain race are treated unfairly under the 
law, which would be analyzed under strict 
scrutiny.22  Race may become an issue if as 
a group, students who are unable to afford 
attorneys comprise a particular race.  
 
However, because the law does not 
expressly discriminate against race, it would 
have to be shown that either (1) the law 
indirectly causes a dramatic racially biased 
impact, or (2) that there is other evidence of 
a racially biased intent behind the law, either 
historically or in the legislative record.23 If 
this is the case, with race being a suspect 
class, the law may be stricken down as 
unconstitutional unless the state can show 
that the law is narrowly tailored to achieve a 
compelling interest.24  
                                                
poverty alone will not result in suspect 
classification). 
22 Loving v. Virginia, 388 U.S. 1 (1967) (finding that 
race as a suspect class is subject to highest level of 
scrutiny); Korematsu v. U.S., 323 U.S. 214 (1944). 
23 See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 
(1886) (“Though the law itself be fair on its face, and 
impartial in appearance, yet, if it is applied and 
administered by public authority with an evil eye and 
an unequal hand, so as practically to make unjust and 
illegal discriminations between persons in similar 
circumstances, material to their rights, the denial of 
equal justice is still within the prohibition of the 
constitution.”); Vill. of Arlington Heights v. Metro. 
Hous. Dev. Corp., 429 U.S. 252 (1977).	  
24 See, e.g. Regents of the Univ. of Cal. v. Bakke 438 
U.S. 265, 299 (1978) (“When they touch upon an 
individual's race or ethnic background, he is entitled 
to a judicial determination that the burden he is asked 
to bear on that basis is precisely tailored to serve a 
compelling governmental interest.”); see also Adam 
Winkler,  
Fatal in Theory and Strict in Fact: An Empirical 
Analysis of Strict Scrutiny in the Federal Courts,  	  
59 VAND. L. REV. 793, 800-03 (2006) (“If the 
governmental ends are compelling, the courts then 
ask if the law is a narrowly tailored means of 
furthering those governmental interests. Narrow 
tailoring requires that the law capture within its reach 
no more activity (or less) than is necessary to 
advance those compelling ends . . . 
[S]trict scrutiny invokes heightened review as a 
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V. CONCLUSION 
 
Until the law is actually put into effect in 
North Carolina, it will not be seen whether 
students are truly being deprived of due 
process or whether indigent students are not 
receiving equal treatment under the law.   
Without a doubt, the law seems to promote 
student interests and to offer an effective 
solution to a particular problem, but the law 
does have shortcomings for poorer students 
who cannot afford to retain counsel. 
Perhaps, the forward looking solution for 
other states crafting their own laws, would 
be to provide an outlet for indigent students 
to obtain counsel at no cost, thus dodging 
the constitutional issues raised above.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
means of providing vigorous judicial protection for 
core rights.”). 
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MEMORANDUMS OF UNDERSTANDING 
BETWEEN GRADUATE STUDENT 

ORGANIZATIONS S AND UNIVERSITY 
ADMINISTRATORS 

Zachary S. Brooks, Graduate Student Body 
President, University of Arizona 

 Verbal and written contracts are 
fundamental principles upon which humans 
work together. Tradition and precedence are 
hallmarks of the United States legal system. 
It’s not surprising then that Graduate 
Student Organizations (GSOs) would 
consider formalizing relationships they have 
with their university administrators on fees, 
tuition, graduate assistantships, health, 
parental and other benefits. Traditionally, 
these relationships are formalized in 
memorandum of understanding (MOU) 
documents.  

 During the Spring Semester 2013, 
the University of Arizona (UA), the 
Graduate and Professional Student Council 
(GPSC) signed a MoU with the Provost, the 
Dean of the Graduate College. The 
University of Arizona has a proud tradition 
of “shared governance” and an overall solid 
relationship with administration.  

 In our MOU proposal, we had four 
principles:  

1) General Principles for Tuition and Fee 
Proposals 

2) Process for Tuition Proposals 

3) Process for Fee Proposals and  

4) Fee Implementation.  

 The General Principles section 
discussed that proposals must be presented 
to GPSC and must be presented in a timely 
manner to be considered, tuition and fees 
must consider lower differential rates for 
graduate and professional students, all fees 
must be labeled as mandatory (opt-out, opt-
in, or refundable) and all refundable fees 
must be refundable electronically, that is 
fees must be refundable in the manner in 
which they are originally charged.  

 The Tuition Process section 
discussed necessity, transparency, and 
timeliness. The Fee Process section 
discussed transparency, surveys upon which 
fees are based, campus-wide voting of fees, 
and documentation. The Fee Implementation 
section discussed that every fee must have 
an oversight board comprised of 
undergraduate, graduate, and professional 
students. We had developed some leverage. 

 We were proud of the document as 
we felt it would create a partnership between 
UA Administration and the GPSC. Going 
into the first full-year of implementation, we 
were confident that the MOU would allow 
us navigate fee disputes easier. It wasn’t.  

 Early in the Fall semester it was 
clear units under Student Affairs including 
Campus Recreation, the Bursar’s Office, and 
a unit that administers a media fee were 
unaware of the MOU. Worse still, directors 
of these programs were resistant to work 
with us even when we shared the document 
with them. They put us in a position to prove 
that we had signed an important agreement 
with the campus administration who deals 
directly with graduate and professional 
students.   

 After our experience of having to 
“implement” the MOU we learned that UC 
schools have a tradition of signing MOUs 
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with administration who have an equal 
tradition of ignoring MOUs. This needs to 
change. University administrators cannot 
treat graduate and professional students like 
adults only when it’s convenient. After all, 
as a group graduate and professional 
students we were often recruited to campus.  

 We had to endure a rigorous 
application process that involved serious 
time, energy, and money. We were selected 
by an admissions committee. Under the 
theory of social reproduction, our professors 
and university administrators want and 
expect us to become like them: 
professionals.  

 It is important that as graduate and 
professional students advance through their 
programs and work in student government 
and other leadership positions, we work 
directly with our campus administrators to 
improve the total cost of attendance, 
workload, and benefits. When we work 
them, we should treat them with courtesy 
and respect and when the opportunity arises 
sign memoranda of understanding that 
solidify the professional ethics they expect 
us to have once we graduate.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 




